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DIGEST 

1 .  Protest that firm competing for architect-engineering 
services contract was unable to demonstrate extent of its 
qualifications during discussions with agency because it did 
not have access to certain information is dismissed as 
untimely where protest was not filed within 10 working days 
after protester learned that agency would not provide the 
information. 

2 .  Protest that firm selected for negotiation of an 
architect-engineering contract will be unable to perform 
because it cannot obtain access to required inspection 
report form which is alleged to be proprietary to the 
protester is denied where statement of work did not require 
use of protester's form. 

3 .  Where record indicates that agency judged firm selected 
for negotiation of an architect-engineering (A-E) contract 
to be technically superior, its selection was proper despite 
the fact that it had received prior A-E awards while the 
protester had received none. 

DECISION 

Liberty Associates, Inc., protests the Naval Facilities 
Engineering Command's (NAVFAC) selection of Applied 
Management Engineering, PC (AME) as the firm with which to 
negotiate an architect-engineering (A-E) contract for 
performance of a facilities condition inspection and related 
services at the Marine Corps Base at Came Lejeune, North 
Carolina, and at the Marine Corps Air Station in New River, 
North Carolina, under solicitation No. N62470-88-B-5833. 
Liberty contends ( 1 )  that AME had access to information not 
provided to other interested firms: (2) that AME cannot 
comply with one of the conditions specified in the statement 
of work: and (3) that certain actions taken by the agency in 
selecting AME gave the appearance of partiality and 



i m p r o p r i e t y .  L i b e r t y  a l s o  a r g u e s  t h a t  AME s h o u l d  n o t  have 
been s e l e c t e d  because  it h a s  a l r e a d y  r ece ived  a number of 
A-E awards  from t h e  Department of Defense ( D O D )  d u r i n g  t h e  
p a s t  24 months. 

W e  deny t h e  p r o t e s t  i n  p a r t  and d i s m i s s  it i n  p a r t .  
z 

G e n e r a l l y ,  under t h e  s e l e c t i o n  p rocedures  set  f o r t h  i n  t h e  
Brooks A c t ,  40 U.S.C. SS 541-544 (19821,  which govern  t h e  
procurement  o f  A-E s e r v i c e s ,  and i n  t h e  implementing 
r e g u l a t i o n s  i n  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n s  (FAR) 
SS 36.00-36.09, t h e  c o n t r a c t i n g  agency  m u s t  p u b l i c l y  
announce r e q u i r e m e n t s  f o r  A-E s e r v i c e s .  An A-E e v a l u a t i o n  
board se t  up by t h e  agency e v a l u a t e s  t h e  A-E performance 
d a t a  and statements of q u a l i f i c a t i o n s  a l r e a d y  on f i l e ,  as 
w e l l  as t h o s e  s u b m i t t e d  i n  r e sponse  t o  t h e  announcement o f  
t h e  p a r t i c u l a r  p r o j e c t .  The board  must t h e n  conduc t  
" d i s c u s s i o n s  w i t h  no less t h a n  t h r e e  firms r e g a r d i n g  
a n t i c i p a t e d  c o n c e p t s  and t h e  r e l a t i v e  u t i l i t y  of a l t e r n a t i v e  
methods of approach  f o r  f u r n i s h i n g  t h e  r e q u i r e d  s e r v i c e  ." 
40 U.S.C. 5 543. The f i r m s  s e l e c t e d  f o r  d i s c u s s i o n s  shou ld  
i n c l u d e  "at least  t h r e e  of t h e  most h i g h l y  q u a l i f i e d  f i r m s . "  
FAR § 36.602-3(c) .  T h e r e a f t e r ,  t h e  board recommends t o  t h e  
s e l e c t i o n  o f f i c i a l ,  i n  o r d e r  of p r e f e r e n c e ,  no less t h a n  
t h r e e  f i r m s  deemed most h i g h l y  q u a l i f i e d .  

The s e l e c t i o n  o f f i c i a l ,  w i th  t h e  a d v i c e  of a p p r o p r i a t e  
t e c h n i c a l  and s t a f f  r e p r e s e n t a t i v e s ,  t h e n  l ists ,  i n  o r d e r  of 
p r e f e r e n c e ,  t h e  f i r m s  most q u a l i f i e d  t o  perform t h e  r e q u i r e d  
work. N e g o t i a t i o n s  are h e l d  w i t h  t h e  f i r m  ranked f i r s t .  I f  
t h e  agency is unab le  t o  a g r e e  w i t h  t h e  f i r m  as t o  a f a i r  and  
r e a s o n a b l e  price, n e g o t i a t i o n s  are t e r m i n a t e d  and t h e  second 
ranked  f i r m  is i n v i t e d  t o  s u b m i t  i t s  proposed f e e .  - See  
q e n e r a l l y  FAR s u b p a r t  36.6. 

NAVFAC announced its requi rement  i n  t h e  Commerce B u s i n e s s  
D a i l y  ( C B D )  on Februa ry  23, 1988. The CBD s y n o p s i s  
i n d i c a t e d  t h a t  t h e  f o l l o w i n g  e v a l u a t i o n  f a c t o r s ,  l i s t e d  i n  
r e l a t i v e  o r d e r  of impor tance ,  would be c o n s i d e r e d  i n  
s e l e c t i n g  a c o n t r a c t o r :  

1 .  Recen t  e x p e r i e n c e  of t h e  f i r m  and its c o n s u l t a n t s  ( i f  
p roposed)  i n  faci l i t ies  c o n d i t i o n  i n s p e c t i o n s ;  

2.  F a m i l i a r i t y  and p a s t  e x p e r i e n c e  of t h e  f i r m  w i t h  DOD 
Real P r o p e r t y  Fac i l i t i es  Maintenance Management; 

3. P r o f e s s i o n a l  q u a l i f i c a t i o n s  of t h e  proposed 
e n g i n e e r i n g / t e c h n i c a l  s t a f f  who w i l l  perform t h e  work; 
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4.  Q u a l i t y  of per formance  of DOD work, e s p e c i a l l y  p a s t  
per formance  i n  p r o j e c t s  w i th  t h i s  command; 
5. E x h i b i t e d  c a p a b i l i t y  t o  f u l f i l l  e s t a b l i s h e d  c o n t r a c t  
comple t ion  dates;  

6. 

7. Volume of work p r e v i o u s l y  awarded t o  t h e  f i r m  by t h e  
A t l a n t i c  D i v i s i o n  ( L A N T D I V ) ,  NAVE'AC and o t h e r  DOD a g e n c i e s  
wi th  t h e  o b j e c t i v e  of e f f e c t i n g  e q u i t a b l e  d i s t r i b u t i o n  of 
c o n t r a c t s  among q u a l i f i e d  A-E f i r m s  i n c l u d i n g  d i sadvan taged  
b u s i n e s s  f i r m s  and f i r m s  t h a t  have  had no p r i o r  LANTDIV o r  
o t h e r  DOD c o n t r a c t s .  

z 

Geographic  p r o x i m i t y  t o  t h e  p r o j e c t  s i tes;  

F i f t e e n  firms responded t o  t h e  CBD announcement. The 
e v a l u a t i o n  board recommended t h a t  5 of t h e  15, i n c l u d i n g  
L i b e r t y  and AME, be f u r t h e r  c o n s i d e r e d .  A statement of 
work, d e s c r i b i n g  i n  g r e a t e r  de t a i l  t h e  t a s k s  t o  be  
accompl ished ,  w a s  i s s u e d  t o  each of t h e  f i v e  f i r m s ,  and 
i n t e r v i e w s  were conduc ted  wi th  each o n  June  1 .  Upon 
comple t ion  of t h e  i n t e r v i e w s ,  t h e  s e l e c t i o n  board ranked t h e  
t h r e e  f i r m s  t h a t  it c o n s i d e r e d  most q u a l i f i e d  i n  o r d e r  of 
p r e f e r e n c e .  The e v a l u a t i o n  r e c o r d  shows t h a t  t h e  board  
ranked AME as t h e  most h i g h l y  q u a l i f i e d  f i r m  based p r i m a r i l y  
on t h e  f i r m ' s  e x p e r i e n c e  i n  f a c i l i t i e s  c o n d i t i o n  i n s p e c t i o n  
work, t h e  e x p e r i e n c e  of i t s  s e n i o r  p e r s o n n e l  i n  DOD r e a l  
p r o p e r t y  f a c i l i t i e s  main tenance  management, and on A M E ' s  
s t a tus  as a f u l l  s e r v i c e  f i r m .  The s e l e c t i o n  o f f i c i a l  
approved t h e  b o a r d ' s  recommendation. L i b e r t y  f i r s t  
p r o t e s t e d  t h e  s e l e c t i o n  t o  t h e  agency. A f t e r  i t s  p r o t e s t  
was den ied  by l e t t e r  d a t e d  September 1 ,  it f i l e d  t h e  c u r r e n t  
p r o t e s t  wi th  ou r  O f f  ice  . 
L i b e r t y  a r g u e s  f i r s t  t h a t  AME had access t o  government 
i n f o r m a t i o n  n o t  f u r n i s h e d  t o  t h e  o t h e r  f i r m s .  That  
i n f o r m a t i o n ,  a c c o r d i n g  t o  t h e  p r o t e s t e r ,  p rovided  AME w i t h  
an  u n f a i r  advan tage  a t  t h e  i n t e r v i e w s .  S p e c i f i c a l l y ,  t h e  
p r o t e s t e r  claims t h a t  o n l y  2 of t h e  13 a t t a c h m e n t s  t h a t  were 
supposed t o  be p r o v i d e d  wi th  t h e  s t a t e m e n t  of work were i n  
f ac t  p rov ided  t o  t h e  f i rms.  (The  m i s s i n g  a t t a c h m e n t s  
i n c l u d e d  f a c i l i t y  and equipment l i s ts ,  checkl is ts ,  and 
sample forms.)  L i b e r t y  con tends  t h a t  A M ,  by v i r t u e  of t h e  
f a c t  t h a t  it w a s  pe r fo rming  s imilar  work i n  a n o t h e r  a r e a  of 
Camp Lejeune ,  a l r e a d y  had access t o  t h i s  i n fo rma t ion .  
L i b e r t y  claims t h a t  if it had been provided  t h e  v a r i o u s  
l i s t s  and forms,  it would have been able t o  d i s c u s s  d u r i n g  
t h e  i n t e r v i e w s  how t h e y  were d e f i c i e n t  and how t h e y  c o u l d  b e  
improved, t h e r e b y  d e m o n s t r a t i n g  i t s  s u p e r i o r  knowledge. 
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L i b e r t y ' s  p r o t e s t  i s  i n  e s s e n c e  t h a t  it was n o t  a b l e  t o  
per form as w e l l  as it would have l i k e d  a t  t h e  i n t e r v i e w s  
because  it d i d  n o t  have  access t o  t h e  a t t achmen t s .  L i b e r t y  
was aware of t h i s  ground of p r o t e s t  a t  t h e  l a t e s t  on June  1 ,  
wH'en d u r i n g  its i n t e r v i e w  w i t h  t h e  s e l e c t i o n  p a n e l  i ts  f i n a l  
r e q u e s t  f o r  t h e  i n f o r m a t i o n  was den ied .  To be t i m e l y ,  
L i b e r t y ' s  p r o t e s t  s h o u l d  have been  f i l e d  w i t h i n  10 d a y s  
a f t e r  t h e  d a t e  of t h e  i n t e r v i e w .  Bid P r o t e s t  R e g u l a t i o n s ,  
4 C.F.R.  CS 21.2(a)(2) (1988). I n s t e a d ,  t h e  p r o t e s t e r  waited 
over  a month b e f o r e  it p r o t e s t e d  t o  t h e  agency. T h i s  b a s i s  
o f  p r o t e s t  is t h e r e f o r e  unt imely .  

I n  any e v e n t ,  t o  t h e  e x t e n t  L i b e r t y  is a r g u i n g  t h a t  AME had 
a n  u n f a i r  advan tage  over  o t h e r  interested f i r m s  due t o  i ts  
f a m i l i a r i t y  wi th  t h e  forms and lists t h a t  it had a c q u i r e d  
t h r o u g h  i t s  per formance  of s i m i l a r  work,lJ w e  have c o n s i s -  
t e n t l y  recognized  t h a t  a f i r m  may g a i n  a n  advantage  o v e r  
o t h e r  f i r m s  by v i r t u e  of i t s  p r i o r  e x p e r i e n c e ,  and t h a t  such  
a n  advan tage ,  so  long  as it is n o t  t h e  r e su l t  of p r e f e r e n -  
t i a l  t r e a t m e n t  o r  o t h e r  u n f a i r  a c t i o n  by the government,  
need n o t  be d i s c o u n t e d  o r  e q u a l i z e d .  Thermex Energy Corp., 
B-227034.2, AUg. 17, 1987, 87-2 CPD 11 1 6 4  . Here, the agency  
m a i n t a i n s  t h a t  t h e s e  a t t a c h m e n t s  were n o t  provided  t o  any of 
t h e  competing f i r m s .  According t o  t h e  agency, t h e  statement 
o f  work was, a t  t h e  t i m e  t h e  i n t e r v i e w s  were conduc ted ,  i n  
p r e l i m i n a r y  form and t h e  attachments were j u s t  n o t  
a v a i l a b l e .  The agency f u r t h e r  r e p o r t s  t h a t  AME's work a t  
Camp Lejeune d i d  n o t  conce rn  t h e  same f a c i l i t i e s  as are t h e  
subject  of t h i s  procurement  and t h a t  t h e  forms it used are 
n o t  t h e  same as t h o s e  r e f e r e n c e d  i n  t h e  statement of work. 
While it may indeed be t r u e  t h a t  A M ' s  o t h e r  work provided  
it w i t h  u s e f u l  e x p e r i e n c e  and i n f o r m a t i o n ,  we do n o t  t h i n k  
t h a t  t h e  u n a v a i l a b i l i t y  of t h e  material i n  t h e  attachments-- 
which w a s  n o t  d i r e c t l y  r e l a t e d  t o  A M E ' s  o t h e r  work-- 
c o n s t i t u t e d  u n f a i r  a c t i o n  by t h e  government which resul ted 
i n  a n  u n f a i r  advan tage  f o r  AME. 

L i b e r t y  f u r t h e r  a r g u e s  t h a t  AXE c a n n o t  o b t a i n  one of t h e  
i n s p e c t i o n  r e p o r t  forms r e q u i r e d  by t h e  s t a t e m e n t  of work 
because  t h e  form was developed  from L i b e r t y ' s  p r o p r i e t a r y  
s o f t w a r e  and L i b e r t y  w i l l  no t  g r a n t  AME a l i c e n s e  t o  u s e  i t .  

NAVFAC responds  t h a t  t h e  statement of work d i d  n o t  r e q u i r e  
t h e  u s e  of L i b e r t y ' s  form. Rather, it provided  f o r  t h e  u s e  
of  a government form. ( L i b e r t y  had a p p a r e n t l y  deve loped  a 

1/ The p r o t e s t e r  s ta tes  t h a t  it was n o t  informed t h a t  AME 
was per forming  o t h e r  s e r v i c e s  a t  Camp Lejeune  u n t i l  
June  28. S i n c e  t h e  agency- l eve l  p r o t e s t  was f i l e d  o n  
J u l y  12, t h i s  p r o t e s t  ground i s  t i m e l y .  
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s l i g h t l y  d i f f e r e n t  v e r s i o n  of  t h i s  form as p a r t  of i t s  
s o f t w a r e  system, and it is t h i s  form t o  which it r e f e r s . )  
The agency a l s o  p o i n t s  o u t  t h a t  t h e  s t a t e m e n t  of  work 
permits t h e  c o n t r a c t o r  t o  u s e  i t s  own form, s u b j e c t  t o  
a p p r o v a l  by t h e  agency.  W e  have reviewed t h e  s t a t e m e n t  of 
work and we can  f i n d  no evidence--and L i b e r t y  has p rov ided  
none-- that  t h e  form s p e c i f i e d  is p r o p r i e t a r y  t o  t h e  
p r o t e s t e r .  I n  any e v e n t ,  it is clear from t h e  s t a t e m e n t  of 
work t h a t  t h e  c o n t r a c t o r  may s u b s t i t u t e  i ts  own form. 
Hence, we can f i n d  no b a s i s  f o r  t h e  p r o t e s t e r ' s  c o n t e n t i o n  
t h a t  AME w i l l  n o t  be able t o  meet t h e  c o n t r a c t  requi rement  
f o r  an  i n s p e c t i o n  r e p o r t .  

L i b e r t y  a l s o  compla ins  t h a t  AME w a s  s e l e c t e d  d e s p i t e  t h e  
fact  t h a t  t he  f i r m  had a l r e a d y  r e c e i v e d  a number of awards  
f o r  s i m i l a r  A-E work from DOD d u r i n g  t h e  past 24 months. 
L i b e r t y  a r g u e s  t h a t  t h e  s e l e c t i o n  o f  AME, which had a l r e a d y  
r e c e i v e d  a number of s i g n i f i c a n t  awards,  o v e r  o t h e r  q u a l i -  
f i e d  f i r m s ,  such  as i t se l f ,  which had n o t  r e c e i v e d  any  
awards,  was c o n t r a r y  t o  t h e  f i n a l  e v a l u a t i o n  c r i t e r i o n ,  
which stated t h a t  t h e  volume of work p r e v i o u s l y  awarded t o  a 
f i r m  would be c o n s i d e r e d  w i t h  t h e  o b j e c t i v e  of e f f e c t i n g  an  
e q u i t a b l e  d i s t r i b u t i o n  of c o n t r a c t s  among q u a l i f i e d  A-E 
f i r m s .  

The Navy responded t o  L i b e r t y ' s  agency- l eve l  p r o t e s t  on t h i s  
issue by s t a t i n g  t h a t  when f i r m s  a r e  e v a l u a t e d  e q u a l l y  w i t h  
r e g a r d  t o  t h e i r  demons t r a t ed  e x p e r i e n c e  and q u a l i f i c a t i o n s ,  
it is t h e  a g e n c y ' s  p o l i c y  t o  e x c l u d e  f i r m s  hav ing  DOD awards 
of  $500,000 o r  more i n  t h e  c u r r e n t  f i s c a l  yea r  i n  o r d e r  t h a t  
c o n t r a c t s  are e q u i t a b l y  d i s t r i b u t e d .  The agency c o n t i n u e d  
by s a y i n g  t h a t  i n ,  t h i s  case, t h e  s l a t e d  f i r m s  were n o t  
c o n s i d e r e d  e q u a l l y  q u a l i f i e d  " i n  t h e  areas of e x p e r i e n c e  and 
p a s t  performance on p r o j e c t s  w i th  t h i s  Command.'' 

I n  i ts p r o t e s t  t o  o u r  O f f i c e ,  L i b e r t y  t a k e s  i s s u e  wi th  t h e  
a g e n c y ' s  s t a t e m e n t  t h a t  it was n o t  c o n s i d e r e d  t o  be e q u a l l y  
q u a l i f i e d  i n  terms of i t s  e x p e r i e n c e  on p r o j e c t s  " w i t h  t h i s  
Command." L i b e r t y  a r g u e s  t h a t  i t s  e x p e r i e n c e  w i t h  o t h e r  
b ranches  of t h e  Navy s h o u l d  n o t  have been c o n s i d e r e d  a n y  
less v a l u a b l e .  

Our review of t h e  r a t i o n a l e  set f o r t h  by t h e  s e l e c t i o n  p a n e l  
f o r  t h e i r  c h o i c e  o f  AME as t h e  high-ranked f i r m  i n d i c a t e s  
t h a t  t h e  basis f o r  t h e  s e l e c t i o n  was n o t  mere ly  AME's p a s t  
per formance  on p r o j e c t s  w i t h  t h e  LANTDIV, NAVFAC, o r  f o r  
t h a t  matter j u s t  NAVFAC p r o j e c t s .  The s e l e c t i o n  p a n e l  
r e f e r r e d  t o  t h e  f a c i l i t i e s  c o n d i t i o n s  i n s p e c t i o n s  t h a t  t h e  
f i r m  had performed f o r  t h e  Marine Corps  a t  29 Palms,  
C a l i f o r n i a ,  and f o r  t w o  o t h e r  NAVFAC commands. The 
e v a l u a t i o n  r e c o r d  a l s o  r e f e r r e d  t o  t h e  e x p e r i e n c e  of AME's  
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s t a f f  i n  real p r o p e r t y  f a c i l i t i e s  main tenance  management as 
former  Navy employees.  F u r t h e r ,  t h e  r e c o r d  shows t h a t  
L i b e r t y  was a l s o  c r e d i t e d  w i t h  i t s  e x p e r i e n c e  i n  p r o j e c t s  
f o r  o t h e r  DOD a c t i v i t i e s  such  as t h e  P h i l a d e l p h i a  Naval 
Sl?*ipyard and t h e  Marine Corps. T h u s ,  a l t h o u g h  the a g e n c y ' s  
r e sponse  t o  L i b e r t y ' s  agency- l eve l  p r o t e s t  i m p l i e s  t h a t  o n l y  
e x p e r i e n c e  conce rn ing  LANTDIV p r o j e c t s  was c o n s i d e r e d ,  t h i s  
w a s  n o t  i n  fact t h e  case. Both f i r m s '  b roader  e x p e r i e n c e  
w a s  e v a l u a t e d .  Moreover, even  i f  t h e  agency had used t h e  
more narrow s t a n d a r d ,  t h e  p r o t e s t e r  does  n o t  s t a t e  how it  
was p r e j u d i c e d .  I t  d o e s  n o t  s p e c i f y  what "non-Command" 
e x p e r i e n c e  w a s  imprope r ly  ignored  d u r i n g  t h e  e v a l u a t i o n .  

F u r t h e r ,  t o  t h e  e x t e n t  t h a t  L i b e r t y  a r g u e s  t h a t  it was 
improper f o r  t h e  Navy t o  have s e l e c t e d  AME because it h a s  
been p r e v i o u s l y  awarded Navy and DOD A-E work, we t h i n k  t h a t  
t h e  agency ' s  view t h a t  it would e x c l u d e  a f i r m  because  of 
p r i o r  work on ly  i f  it is r a t e d  e s s e n t i a l l y  e q u a l  t e c h n i c a l l y  
t o  a n o t h e r  f i r m  is c o n s i s t e n t  w i t h  t h e  announced e v a l u a t i o n  
c r i t e r i a .  The e v a l u a t i o n  c r i t e r i a  l i s t e d  t h e  volume of 
p r i o r  work as s e v e n t h  i n  impor tance  o u t  of t h e  seven  l i s t e d  
f a c t o r s .  Expe r i ence  and q u a l i f i c a t i o n  f a c t o r s  made up t h e  
f o u r  h i g h e s t  rated c r i t e r i a .  S i n c e  t h e  e v a l u a t i o n  r e c o r d  
shows t h a t  AME w a s  r a t e d  h i g h e r  because  of i ts e x p e r i e n c e ,  
i t s  s t a f f ,  which h a s  worked t o g e t h e r  p r e v i o u s l y ,  and  i ts  
f u l l  s e r v i c e  c a p a c i t y ,  we t h i n k  it w a s  r e a s o n a b l e  and 
c o n s i s t e n t  w i t h  t h e  e v a l u a t i o n  c r i t e r i a  f o r  NAVFAC t o  have  
s e l e c t e d  AME d e s p i t e  t h e  f a c t  t h a t  it had r e c e i v e d  p r i o r  A-E 
awards and L i b e r t y  had no t .  D h i l l o n  Eng inee r s ,  I n c . ,  
B-209687, Mar. 1 6 ,  1983, 83-1 CPD If 268. I f  L i b e r t y  t h o u g h t  
t h a t  p r i o r  awards s h o u l d  have had a g r e a t e r  impact on t h e  
s e l e c t i o n ,  it s h o u l d  have  o b j e c t e d  t o  t h a t  f a c t o r ' s  
r e l a t i v e l y  low we igh t ing  i n  t h e  e v a l u a t i o n  scheme p r i o r  t o  
t h e  r e c e i p t  of o f f e r o r s .  4 C.F.R. S 2 1 . 2 ( a ) ( l ) .  

The p r o t e s t e r  a l s o  c o n t e n d s  t h a t  s e v e r a l  a c t i o n s  t a k e n  by 
t h e  agency i n  s e l e c t i n g  AME g i v e  t h e  appea rance  o f  
i m p r o p r i e t y  and p a r t i a l i t y .  I n  p a r t i c u l a r ,  L i b e r t y  o b j e c t s  
t o  t h e  a t t a c h m e n t  t o  t h e  s t a t e m e n t  of work of a sample 
f a c i l i t y  c o n d i t i o n  r e p o r t  p r e p a r e d  by AME. L i b e r t y  a r g u e s  
t h a t  t h e  i n c l u s i o n  of a sample p r e p a r e d  by AME f a v o r s  t h a t  
f i r m  because it p r e s u p p o s e s  t h a t  AME's  p r e v i o u s  work is t h e  
a c c e p t a b l e  s t a n d a r d  f o r  per formance .  

The Navy responds  t h a t  t h e  document i n  q u e s t i o n  was p r e p a r e d  
by M E  under a n o t h e r  c o n t r a c t  and was i n c l u d e d  i n  t h e  
s t a t e m e n t  of work as an example of  a n  a c c e p t a b l e  format .  W e  
a g r e e  wi th  t h e  agency t h a t  t h e  u s e  of a form p r e p a r e d  by AME 
under  a d i f f e r e n t  c o n t r a c t  does  n o t  s u p p o r t  a c h a r g e  of 
agency p a r t i a l i t y  f o r  t h a t  f i r m .  
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L i b e r t y  a r g u e s  n e x t  t h a t  A M E ' s  p r e s i d e n t  had c o n f i d e d  t o  
its p r e s i d e n t  a p p r o x i m a t e l y  6 months p r i o r  t o  p u b l i c a t i o n  of  
t h e  CBD s y n o p s i s  t h a t  h i s  f i r m  had an " i n s i d e  t r a c k "  f o r  t h e  
c o n t r a c t .  The p r o t e s t e r  c o n t e n d s  t h a t  it can be i n f e r r e d  
f r'om t h i s  statement t h a t  agency p e r s o n n e l  had a l r e a d y  
informed AME t h a t  it would be s e l e c t e d .  

W e  do not  t h i n k  t h a t  it c a n  be i n f e r r e d  from the above 
statement t h a t  t h e  agency  had informed AME t h a t  it would b e  
s e l e c t e d .  Moreover, we w i l l  n o t  a t t r i b u t e  u n f a i r  o r  
p r e j u d i c i a l  mo t ives  t o  procurement  o f f i c i a l s  on t h e  b a s i s  of 
' I n fe rence  o r  s u p p o s i t i o n .  Pe t ro -Eng inee r ing ,  I n c . ,  
B-218255.2, June  1 2 ,  1985, 85-1 CPD 11 6 1 7 .  

L i b e r t y  a l s o  s a y s  t h a t  t h e  s e l e c t i o n  p a n e l  e x h i b i t e d  bias 
a g a i n s t  it d u r i n g  i t s  i n t e r v i e w  by f a i l i n g  t o  f o l l o w  up o n  
s e v e r a l  c r i t i c a l  issues raised by t h e  p r o t e s t e r  d u r i n g  t h e  
d i s c u s s i o n s .  L i b e r t y  compla ins  t h a t  t h e  s e l e c t i o n  p a n e l  
appea red  i n d i f f e r e n t  t o  i ts  s p e c i a l i z e d  knowledge and t o  its 
c a p a b i l i t y  t o  p r e c l u d e  s e r i o u s  d e f i c i e n c i e s  from o c c u r r i n g  
i n  t h e  Camp L e j e u n e  p r o j e c t .  

W e  t h i n k  t h a t  t h i s  ground of p r o t e s t ,  l i k e  L i b e r t y ' s  f i r s t  
ground,  is unt imely .  To t h e  e x t e n t  t h a t  L i b e r t y  o b j e c t e d  t o  
i t s  i n t e r v i e w ,  it s h o u l d  have p r o t e s t e d  w i t h i n  1 0  d a y s  a f te r  
t h e  i n t e r v i e w  w a s  c o n d u c t e d ,  rather t h a n  w a i t i n g  ove r  a 
month. 4 C.F.R.  S 2 1 . 2 ( a ) ( 2 ) .  T h i s  ground of p r o t e s t  is 
d i s m i s s e d .  

F i n a l l y ,  t h e  p r o t e s t e r  h a s  r e q u e s t e d  t h a t  we i n v e s t i g a t e  t h e  
NAVFAC A t l a n t i c  D i v i s i o n ' s  A-E s e l e c t i o n  procedure  i n  
g e n e r a l  and h a s  r a i s e d  a s e r i e s  of a d d i t i o n a l  issues and 
demanded t h e  p r o d u c t i o n  of s e v e r a l  documents related t o  
t h e s e  i s s u e s .  I t  is  n o t  our p r a c t i c e  t o  conduct  i n v e s t i -  
g a t i o n s  p u r s u a n t  t o  our  b id  p r o t e s t  f u n c t i o n .  A q u i r r e  
Archi tects ,  1nc.--Request f o r  R e c o n s i d e r a t i o n ,  B-2 30256.2, 
May 1 9 ,  1988, 88-1 CPD 11 478. Fur thermore ,  w e  have reviewed 
t h e  p r o t e s t e r ' s  a d d i t i o n a l  a rguments  and document r e q u e s t s  
and w i l l  n o t  c o n s i d e r  them i n  ou r  d e c i s i o n  because  we  do n o t  
b e l i e v e  t h e y  are r e l e v a n t  p r o t e s t  issues which a r e  
a p p r o p r i a t e  f o r  ou r  c o n s i d e r a t i o n .  

The p r o t e s t  is d i s m i s s e d  i n  p a r t  and den ied  i n  p a r t .  
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